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RUE, Judge: This case was heard pursuant to section 7463
in effect when the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherwi se indicated, section references are to the
I nternal Revenue Code in effect for the years in issue. Rule
references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned deficiencies in petitioner’s 2002 and
2003 Federal inconme taxes of $8,501 and $10, 356, respectively,
and accuracy-rel ated penalties under section 6662(a) of $1,700.20
and $2,071. 20, respectively. After concessions by respondent,?
the issues for decision are: (1) Wuether petitioner is entitled
to clainmed item zed deductions for charitable contributions of
$16, 500 for 2002 and $20,000 for 2003 and (2) whether petitioner
is liable for accuracy-rel ated penalties pursuant to section
6662(a) as determ ned by respondent.

Sone facts have been stipulated and are so found. The
stipulation of facts and the attached exhibits are incorporated
by this reference. Wen the petition was filed, petitioner
resi ded i n Downi ngt own, Pennsylvania. Petitioner has a master’s
degree from Penn State University and is a high school principal.

Petitioner tinely filed 2002 and 2003 el ectroni c Federal
income tax returns. Petitioner’s tax returns for the years in
i ssue were prepared by M. Chester Muhanmmad. On these returns,
petitioner claimed charitable contribution deductions of $16, 500

for 2002 and $20, 000 for 2003.

2 Petitioner filed his returns as a head of househol d and
cl ai mred a dependency exenption deduction for his daughter.
Respondent’s notice of deficiency changed petitioner’s filing
status to single and disallowed the dependency exenptions for
bot h 2002 and 2003. The parties have since stipul ated that
petitioner is entitled to head of household filing status and the
dependency exenptions for both years.
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At trial, petitioner introduced typed docunents, which
purport to be lists of his 2002 and 2003 cash contri butions
donated to Souls for the Kingdom Fell owshi p Church (the church).?
The lists indicate contributions of $192 per week in 2002 and
$200 per week in 2003 (totaling $9,984 in 2002 and $10,400 in
2003). Petitioner admts that he did not prepare the lists until
after he was notified by respondent about the exam nation of his
returns. Petitioner also admts that the suns were “not accurate
pertaining to each anount, but * * * accurate in the sum of
money” and, that he “basically sonmewhat divvied up” the total
sum Petitioner did not offer any other docunentation to
substantiate his alleged charitable contributions.

Di scussi on

As a general rule, the Comm ssioner’s determ nations set
forth in a notice of deficiency are presuned correct, and the
t axpayer bears the burden of proving that these determ nations

are in error. Rule 142(a); Wlch v. Helvering, 290 U S. 111, 115

(1933). Pursuant to section 7491(a), the burden of proof as to
factual issues may shift to the Comm ssioner where the taxpayer
i ntroduces credible evidence and conplies with substantiation

requi renents, maintains records, and cooperates fully with

3 At one point in his testinony petitioner said that he al so
gave noney to his brother-in-law, another mnister, and that he
included this on the lists show ng contributions to his brother’s
chur ch.
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reasonabl e requests for w tnesses, docunents, and ot her
information. Petitioner has not nmet the requirenents of section
7491(a) because he has not nmet the substantiation requirenents or
i ntroduced credible evidence regardi ng the deductions at issue.

1. Charit abl e Deducti ons

Deductions are strictly a matter of |egislative grace and

t he taxpayer bears the burden of proving entitlenent to the

cl ai mred deduction. Rule 142(a); I NDOPCO, Inc. v. Conm ssioner,

503 U.S. 79, 84 (1992); New Colonial Ice Co. v. Helvering, 292

U S. 435, 440 (1934). Section 170(a) allows as a deduction any
charitable contribution the payment of which is made within the
taxabl e year. Deductions for charitable contributions are
allowable only if verified under regulations prescribed by the
Secretary. Sec. 170(a)(1). 1In general, the regulations require
a taxpayer to maintain for each contribution one of the
following: (1) A canceled check; (2) a receipt fromthe donee;*
or, in the absence of a check or receipt, (3) other reliable
witten records. Sec. 1.170A-13(a)(1), Inconme Tax Regs. Section
1.170A-13(a)(2)(i), Incone Tax Regs., provides special rules to
determine the reliability of records on the basis of all the
facts and circunstances of the particular case and further

provi des factors to consider in making this determ nation

“ Areceipt is required to contain the nane of the donee,
the date of the contribution, and the anount of the contribution.
Sec. 1.170A-13(a)(1l), Income Tax Regs.
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including: (1) Wether the witing that evidences the
contribution was witten contenporaneously and (2) whether the

t axpayer keeps regular records of the contributions.

Any charitable contribution of nore than $250 nust further
be substantiated by “a contenporaneous witten acknow edgnent of
the contribution by the donee organi zation”. Sec. 170(f)(8).
“Separate contributions of |ess than $250 are not subject to the
requi renments of section 170(f)(8), regardless of whether the sum
of the contributions nmade by a taxpayer to a donee organi zati on
during a taxabl e year equals $250 or nore.” Sec. 1.170A-

13(f) (1), Inconme Tax Regs.

Petitioner contends that he gave cash on a regular basis to
the church. Petitioner testified that his brother is the pastor
of the church and that he, petitioner, is not a churchgoer.
Petitioner testified that he was given a receipt fromhis
brother’s church for his contributions, but he did not produce
the receipt at trial. Petitioner kept no contenporaneous records
of his claimed contributions. Only after receiving notification
of an exam nation of his 2002 and 2003 returns did petitioner
prepare witten lists of cash contributions given to the church.
Petitioner admtted that the lists were not accurate and that he
essentially “divvied up” the sumof his contributions into equal
parts for each week of each year. Additionally, the deductions

clainmed on petitioner’s 2002 and 2003 returns differ greatly
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conpared to the suns he calculated on these lists.®> Petitioner
also testified that he nade contributions of approximately $4, 000
and $1, 000, but produced no witten acknow edgnents of these
contributions by the donee and offered no reliable evidence of
t hese all eged contri butions, such as cancel ed checks or receipts.

We find that petitioner failed to provide reliable evidence
of his purported contributions and failed to neet his burden of
proof. W hold that respondent’s determ nations disallow ng
petitioner’s claimed charitable contribution deductions are
sust ai ned.

2. Section 6662(a)

Wth respect to the accuracy-related penalty under section
6662(a), the Comm ssioner has the burden of production. Sec.
7491(c). To prevail, the Conm ssioner mnust produce sufficient
evidence that it is appropriate to apply the penalty to the

taxpayer. Higbee v. Conm ssioner, 116 T.C 438, 446 (2001).

Once the Conmm ssioner neets his burden of production, the
t axpayer bears the burden of supplying sufficient evidence to
persuade the Court that the Commi ssioner’s determnation is

i ncorrect. |d. at 447.

5> As we have previously nmentioned, petitioner clained
deductions for charitable contributions of $16,500 for 2002 and
$20, 000 for 2003. However, the lists he offered at trial show
contributions totaling only $9,984 in 2002 and $10, 400 in 2003.
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Section 6662(a) provides an accuracy-rel ated penalty equal
to 20 percent of the underpaynent required to be shown on a
return due to negligence or disregard of rules or regul ations.
Sec. 6662(b)(1). For purposes of section 6662, the term
“negligence” includes “any failure to make a reasonabl e attenpt
to conply with the provisions of * * * [the Code], and the term
“disregard’ includes any carel ess, reckless, or intentional
disregard.” Sec. 6662(c). “Negligence” also includes any
failure by a taxpayer to keep adequate books and records or to
substantiate itens properly. Sec. 1.6662-3(b), |Incone Tax Regs.

An accuracy-related penalty is not inposed with respect to
any portion of the underpaynent as to which the taxpayer acted
w th reasonabl e cause and in good faith. Sec. 6664(c)(1); see

Hi gbee v. Commi ssioner, supra at 448. This determnation i s made

based on all the relevant facts and circunstances. H gbee v.

Commi ssi oner, supra at 448; sec. 1.6664-4(b)(1), Inconme Tax Regs.

“Rel evant factors include the taxpayer’s efforts to assess his
proper tax liability, including the taxpayer’s reasonable and
good faith reliance on the advice of a professional such as an

accountant.” Higbee v. Conm ssioner, supra at 448-449.

Petitioner has failed to keep adequate records or to
substantiate properly the itens in question. Respondent has
provi ded sufficient evidence to neet his burden of production.

Petitioner has not produced evidence to prove that respondent’s
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determ nation of negligence is incorrect. W hold that
petitioner is liable for the accuracy-rel ated penalti es under
section 6662.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




